BEFORE THE
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS

In the Matter of the Accusation Against:

STATE OF CALIFORNIA

Case No. 5525

DAVISON DRUG & STATIONERY OAH No. 2016041013
FRANKLIN P. DAVISON,
aka FRANKLIN PETESCH DAVISON, Owner

JAMES A, DAVISON, aka JAMES ARCH DAVISON, STIPULATED SETTLEMENT AND
Pharmacist-in-Charge DISCIPLINARY ORDER [DAVISON DRUG &
640 Market Street STATIONERY ONLY]

Colusa, CA 95932

Original Pharmacy Permit No. PHY 47044
and

FRANKLIN PETESCH DAVISON

1114 Carson Street

Colusa, CA 95923

Original Pharmacist License No, RPH 42614
and

JAMES ARCH DAVISON

640 Market Street

Colusa, CA 95932

Original Pharmacist License No. RPH 20987

Respondents.

DECISTION AND ORDER
The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board of Pharmacy,
Department of Consumer Affairs, as its Decision in this matter.
This Decision shall become effective at 5:00 p.m. on May 19, 2017,
It is so ORDERED on April 19, 2017.
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

“

By

Amy Gutierrez, Pharm.D.
Board President
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XAVIER BECERRA
Attomey General of California
KEeNT D. HARRIS '
Supervising Deputy Attorney General
PriiLe L. ARTHUR
Deputy Attomey General
State Bar No. 238339
1300 I Street, Suite 125
P.O. Box 944255 ‘
Sacramento, CA 94244-2550
Telephone: (916) 322-0032
Facsimile: (916) 327-8643
E-mail: Phillip. Arthur@doj.ca.gov
Attorneys for Complainant

BEFORE THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the First Amended Accusation | Case No. 5525
Against: ‘

' 0OAH No. 2016041013
DAVISKOLIN]I:;T)RUGA & SSTATIONERY :
FRAN P. DAVISON, STIPULATED SETTLEMENT AND
aoka FRANKLIN PETESCH DAVISON, = | DISCIPLINARY ORDER [DAVISON
wner ' DR ‘
JAMES A. PAVISON, UG & STATIONARY ONLY]
aka JAMES ARCH DAVISON, Pharmacist- ‘
in-Charge :
640 Market Street
Colasa, CA 95932
Original Pharmacy Permit No, PHY 47 044,
and
FRANKLIN PETESCH DAVISON
1114 Carson Street
Colusa, CA 95923
Original Pharmacist License No. RPH
42614, :
and

JAMES ARCH DAVISON
640 Market Street
Colusa, CA 95932
Original Pharmacist License No, RPH 20987

Respondents.
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IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Virginia Herold (Complainant} is the Executive Officer of the Board of Pharmacy
(Board). She bronght this‘action solely in her official capacity and is represented in this matter by
Xavier Becerra, Attorney General of the State of California, by Phillip L. Arthur, Deputy -
Attorney General. ' l _

2. Respondent Davison Drug-& Stationery; Franklin P. Davison aka Franklin-Petesch- -
Davison, Owner, James A.-Davison aka James Arch Davison, Pharmacist-in-Charge (Respondent
Davison Drug) is representéd in this proceeding by attorney Jonathan A. Klein, whose address is:
455 Market Street, Suite 1480, San Francisco, CA 941035.

3. Onor about March 2, 2005, the Board issued Original Pharmacy Permit Number
PHY 47044 to Franklin P. Davison,'also known as Franklin Petesclll Davison, owner of Davison
Drug & Stationery (Respondent Davison Drug), with James A. Davison, also known as James
Arch Davison, as pharmacist-in-charge. The {J;riginal pharmacy permit was in full force and
effect at all times relevant to thé charges brought herein and will expire on March 1, 2017, unless
renewed. '

-

JURISDICTION =

4,  First Amended Accusation No. 5525 wﬁs filed before the Board, and is currently
pending against Respoﬁden{s. The First Amended Accusation and all other stzitutorﬂy required
documents were properly served on Respon'dents on February 8, 2017. Respondents timely filed
their Notices of Defense contesting the First Amended Accusation. 7

5. Acopy of First Amended Accusation No. 5525 is attached as Exhibit A and
incorporated herein by reference.

I
111
Iy
111
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ADVISEMENT AND WAIVERS

6.  Respondent Davison Drug has carefully read, fully discussed with counsel, and
understands the charges and allegations in First Amended Accusation No. 5525. Respondent
Davison Drug has also carefully read, fully discussed with counsel, and understands the effects of
this Stipulated Settlement and Disciplinary Ordet.

7. Respondent Davison Drug is fully aware of its legal rights in this matter, including
the right to a hearing on the charges and allegations in the First Amended Accusation; the right to
confront and cross-examine the witnesses against them; the right to present evidence and-testify -
on its own behalf; the right to the issuance of subﬁnoenas to cotnpel the attendance of witnesses
and the production of documents; the right to reconsideration and court review of an adverse
decision; and all other rights accorded by thé California Administrative Procedure Act and other
applicable laws. |

- 8. Respondent Davison Drug voluntarily, knoWingly, and intelligently waives and gives’
up each and every right sef forth above.

CULPABILITY

9,  Respondent Davison Drug admits that at hearing Complainant could establish a
factual basis for the charges and allegations in Accusation No. 5525, and that those charges and
allegations are cause for discipline. Respondent Davison Di‘ug gives up its right to contest those
charges and allegations. | |

10. Respondent Davison Drug agrees that its Original Pharmacy Permit is subject to.
discipline and agrees to be bound by tﬁe Board's probationary terms as set forth in the
Disciplinary Order below. | | |

CONTINGENCY

11.  This stipulation shall be subject to approval by the Board of Phatmacy. Respondent
Davison Drug understands and agrees that counsel for Complainant and the staff of the Board of

Pharmacy may communicate directly with the Board regarding this stipulation and settlement,

|| without notice to or participation by Respondent Davison Drug or its counsel. By signing the

stipulation, Respondent Davison Drug understands and agrees that it may not withdraw its
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agreement or seek to rescind the stipulation prior to the time the Board considers and acts ui)on it.
Tf the Board fails to adopt this stipulation as its Decision and Order, the Stipulated Settlement and
Disciplinary Order shall be of no force or effect, except for this paragraph, it shall be inadmissible
in any legal action between the parties, and the Board shall not be disqualified from further action
by having considered this matter.

12.  The parties understand and agree that Portable Document Format (PDF), electronic,
and facsimile copies of this Stipulated Settlement and Disciplinary Order, including PDF,
electfonic, and facsimile signatures thereto; shall‘have the sanre force-and effect as thé—originals -

13, ‘This Stipulated Seitlement and Disciplinary Order is intended by the parties to be an |
integrated writing representing the complete, final, and exclusive embodiment of their agreement,
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitmenfs (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise bhanged except by a
writing executed by an authorized representative of each of the partiés. |

14'. In consideration of the foregoing admissions and stipulations, the parties agree that
tile Board may, without further notice or formal proceeding, ssue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Original Pharmacy Permit Number PHY 47044 issued to
Respondent Davison Drug & Stationery, Franklin P. Davison aka Franklin Petesch Davisdn,
Owner, and James A, Davison, aka J ameé Axch Davison, Pharmacist-in-Charge, is revoked.
However, the revocation is stayed and Respondent Davison Drug is placed on probation for six
(6) years on the following terms and conditions.

1. Obey All Laws .

Respordent Davison Drug’s owner shall obey all state and federal laws and regulations.

Respondent Davison Drug’s owner shﬁllr repori any cﬁ the following occurrences {0 the
Board, in writing, within seventy-two §72) hours of such occurrence:

[l anarrest or issuance of a criminal complaint for violation of any provision of the

4,
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Plﬁarmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws 7

0 apleaof guilty or nolo contendre in any state or federal criminal proceeding to any

criminal complaint, information or indictment

O  aconviction of any crime .

(0 discipline, citation, of other administrative actidn filed by any state or federal agency

| _ which involves Respondent Davison Drug’s Original Pharmacy Permit or which is
related to the practice of pharmacy or the-:ﬁanufactﬁring, obtaining, handling or
distributing, billing, or charging for a.ny drug, device, or controlled substance,

Failure to timely report any such occurrence shall be considered a violation of probation.

2. Report to the Board '

Respondent Davison Drug’s owner shall report to the Board quarterly, on a schedule as
directed by the Board or its designee, The report shall be made either in person or in writing, as
directed. Among other requirements, Respondent Davison Drug’s owner shall state in each report
under penalty of perjury whether there has been compliance with all the terms and conditions of
probation. Failure to submit timely reports in a form as directed shall be considered a violation of
probation. Any period(s) of delinquency in submission of reports as directed may be added to the
total period of probation. Moreover, if the fi_nai probation report is not made as directed,
probation shall be automatically extended until such time as the final report is made and accepted
by the Board. |

3. Interview W_ith the Board

Upon rec;,eipt of reasonable prior notice, Respondent Davison Drug’s owner shall appear in
person for interviews with the Board or its désignée, at such intervals and locations as are
determined by the Board or its designee. Failure to appear for any scheduled interview without
prior notification to Board staff, or failure to appear fof two (2) or more scheduled interviews
with the Board or its designee during the period of probaﬁon, shall be considered a violation of
probation. | |
117
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4.  Cooperate with Board Staff

Respondent Davison Drug’s owner shall cooperate with the Board's inspection program and
with the Board's monitoring and investigation of Respondent Davison Drug's compliance with the
terms and conditions of his probation. Failure to cooperate shall be considered a violatioﬁ of
probation.

5.  Reimbursement of Board Costs

As a-condition precedent to successful completion of probation, Respondent Davison
Drug’s owner shall pay to the Board its costs: of investigation and prosecution in the amount of -
$24,644.75, joinily and severally with Respondénts Franklin Petesch Davison and James Arch
Davison. Respondent Davison Drug shall be pe;fnitted to pay these costs in a payment plan
approved by the Board. There shall be no deéviation from this schedule absent prior written
approval by the Board or its designee. Failure to pay costs by the deadline(s) as directed shall be
considered a violation of probation.

The filing of bankruptdy by Respondent Davison Drug’s owner shall not relieve
Respondent Davison Drug of its responsibility to reimburse the Boa.rd its costs of investigation
and prosecution. -

6.  Probation Moniforing Costs

Respondent Davison Drug’s owner shall pay any costs associated with probation
monitoring as determined by the Board each and every year of probation. Such costs shall be
payable fo the Board ona schedule as directed by the Board or its designee. Failure to pay such
costs by the deadline(s) as directed shall be considered a violation of probation.

7. . Status of License

Respondent Davison Drug’s ownet shall, at all times while on probation, maintain current
licensure with the Board. If Respondent Davison Drug’s owner submits an application to the
Board, and the application is approved, for a change of location, change of permit, or change of
ownership, the Board shall retain continuing jurisdiction over the license, and Respondent
Davison Drug shall remain on probation as determined by the Board. Failure to maintain current

licensure shall be considered a violation of probation.
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If Respondent Davison Drug’s owrner's license expires or is cancelled by operation of law or
otherwise at any time during the period of probation, including any extensions thereof or
otherwise, upon renewal or reapplication Respondent Davison Drug’s owner's license shall be
subject to all texms and conditions of this probation not previously satisfied.

8.  License Surrender While on Probation/Suspension

FolloWing the effective date of this Decision, should Respondent Davison Drug’s owner |
discontinue business, Respondent Davison Drug’s owner may tender the Original Pharmacy
Permit to the Board for surrender. The Board or its designee shall have the discretion Whethet to
grant the request for surrender or take any other action it deems appropriate and reasonable.

Upon formal acceptance of the surrender of the license, Respondent Davison Drug will no longer
be subject to the terms and conditions of probation.

Upon acceptance of the surrender, Respondent Davison Drug’s owner shall reliﬁquish the
premises wall and renewal license to the Board within ten (10) days of notification by the Board
that the stirrender is accepted. Respondent Davison Drug’s owner shall further submit a
completed Discontinuance of Business form éccording to Board gridelines and shall notify the
Board of the records inventory transfer.

Respondent Dévison Drug’s owner shall also, by the effective date of this Decision, arrange
for the continuation of care for ongoing patieﬁts of the pharmacy by, at minimum,' pr;}viding a
written notice to ongoing patients that specifies the anticipated closing date of the pharmacy and

that identifies one or more area pharmacies capable of taking up the patients' care, and by

cooperating as may be necessary in the transfer of records or prescriptions for ongoing patients.

Within five days of its provision to the pharmacy's ongoing patients, Respondent Davison Drug’s
owner shall provide a copy of the written notice to the Board. For the purposes of this provision,
"ongoing patients" means those patients for whom the pharmacy has on file a prescription with
one or more refills outstanding, or for whom the pharmacy has filled a presc:ripﬁon within the
preceding sixty (60) days.

Respondent Davison Drug’s OWner may not applf for any new licensure from the Board for

three (3) years from the effective date of the surrender, Respondent Davison Drug’s owner shall

7
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meet all requirements applicable to the license sought as of the date the application for that
license is submitted to the Boazd.

Respondent Davison Drug’s owner further stipulates that he shall reimburse the Board for,
its costs of investigation and prosecution prior to the acceptance of the surrender.

9.  Notice to Employees

Respondent Davison Drug’s owner shall, apon or before.the effective date of this Decision,
ensuré that all employees involved in permit operations are made aware of all the terms and

conditions of probatiom, either by'po'éting a notice of the terms and conditions, circulating such -

notice, or both. If the notice required by this provision is posted, it shall be posted in a prominent

place and shall remain posted throughout the probation period. Respondent Davison Drug’s
owner shall ensure that any employees hired 6r used after the effective date of this Decision are
made aware of the terms and conditions of probation by posting a notice, cﬁCulating a notice, or
both. Additionally, Respondent Davison Drug’s owner shall submit written notification to the
Board, within fifteen (15) days of the effective date of this Decisiori, that this term has been
satisfied. Failure to submit such notification to the Board shall be considered a violation of
probation. . |
"Employees" as used in this provision includes all full-time, part-time,

volunteer, temporary and relief employees, and indcﬁendant contractors employed or

hired at any time during probation.

10. Owners and Officers: Knowledge of the Law

Reslnondeﬁt Davison Drug shall provide, within thirty (30) days after the effective date of

this Decision, signed and dated statements from its owners, including any owner ot holder of ten

percent (10%) or more of the interest in Respondent Davison Drug or Respondent Davison Drug's

stock, and any officer, stating under penalty of perjury that said individuals bave read and are
familiar with state and federal laws and ‘regulations governing the practice of pharmacy. The
failure to timely provide said statements under penalty of perjury shall be considered a violation

of probation.

/11
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11. Posted Notice of Probation
Respondent Davison Drug’s owner shall prominently post a probation notice provided by

the Board in a place conspicuous and readable to the public. The probation notice shall remain

'posted during the entire period of probation.

Respondent Davison Drug’s owner shall not, directly or indirectly, engage in any conduct
or make any statement which is intended to mislead or is likely to have the effect of misleading
any patient, customér, member of the public, or other person(s) as to the nature of and reason for
the probation of the licensed-entity. - -~ - - . oo -

Failure to post such notice shall be considered a violation of probation.

12.  Violation of Probation

If Respondent Davison Drug’s owner has not complied with any term or condition of
probation, the Board shall have continuing jurisdiction over Respondent Davison Drug’s Original
Pharmacy Permit, and probation shall be automatically extended until all terms and conditions
have been satisfied or the Board has taken other action as deemed appropriate to treat the failure
to comply as a violation of probation, to terminate probation, and to impose the penalty that was
stayed. |

If Respondent Davison Drug’s owner violates probation in any respect, the Board, after
giving Respondent Davison Drug’s owaer notice and an opportunity to be heard, may revoke
probation and carry out the disciplinary order that was stayed. Notice and opportunity to be heard
are not required for those provisions stating that a violation thereof may lead to automatic
termination of the stay and/or revocation of the license. If a petition to revoke probation or an
accusation is filed against Respondent Davison Drug during probation, the Board shall have
continuing jurisdiction and the period of probation shall be automatically extended until the
petition to revoke probation or accusation is heard and decided, and the charges and allegations in
the Accusation shall be deemed trne and correct.

13.  Completion of Probation

- Upon written notice by the Board or its &esignce indicating successful completion of

probation, Respondent Davison Drug’s Original Pharmacy Permit will be fully restored.

9
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14. Community Services Program
Within si:{fy (60) days of the effective date of this Decision, Respondent ﬁavison Drug’s
owner shall submit to the Board or its desigﬁee; for prior approval, a commuzity service program
in which Respondent Davison Drug shall provide free health-care related services to a communitsr
or charitable facility or agency equivalent to $50,000.00 worth of services in drug mail back
envelops, sharps disposal containers, providing naloxone to patients if prescribed opioids when

appropriate, or any other community service activity directly related to the causes for discipline in

‘Accusation No. 5525.- Respondent Davison Drug shall also make a $25,000.00 financial donation

to a non-profit organization that focuses its efforts on addressing the prescription drug epidemic.

Within thirty (30) days of Board approval thereof, Respondent Davison Drug’s owner shall
subnit do'cumcntation to the Board demonstrating commencément of the community service
program. Respondent Davison Drug’s owner shall report on progress with the community service
program in the quarteﬂy reports.

Failure to timély submit, commence, or comply with the program shall be considered a
violation. of probation. |

15. Separate File of Records

Respondent Davison Drug’s owner shall maintain and make available for inspection a

separate file of all records pertaining to the acquisition or disposition of all controlled substances.

Failure to maintain such file or make it available for inspection shall be considered a violation of

probation.

16. Consultant Pharmacist Review of Pharmacy Operations

During ;Lhe period of probation, Respondent Davison Drug shall retain an independent
conéultant at its own expense who shall be responsible for reviewing pharmacy operations on a
monthly basis for compliance by Respondent Davison Drug with state and federal laws and
regulations gov'erning the practice of pharmacy and for compliance by Respondent Davison Drug
with the obligations of a pharmacist-in-charge. The consultant shall be a pharmacist liéensed by
and not on probation with the Board and whose name shall be submitted to the Board or its

designee, for prior approval, within thirty (30) days of the effective date of this Decision, During

10
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the period of prpbation, the Board or its designee retains the discretion to reduce the frequency of
the pharmacist consultant’s review of Respondent Davison Drug’s operations. Failure to timely
retain, seek approval of, or ensure timely reporting by the consultant shall be considered a
violation of probation |

17. Civil Penalty

Respbndent Davison Drug shall pay to the Board a civil penalty of $15,000.00 within
ninety (90) days of the sffective date of this Decision.

1i- - - Respondent understands-and agrees that-this-civil penalty is an-administrativefine as -~ -- -

defined in 11 U.S.C. § 523(a)(7), and is non-dischargeable in. bankruptcy. “The filing of
bankruptcy by Respondent Davison Drug’s owner shall not relieve Respondent Davison Drug of
the obligation to pay the civil penalty.

Failure to tirely pay this civil penalty shall be considered a violation of probation. Further,
absent prior written approval by the Board or its designee, Respondent Davison Drug may not
successfully compléete probation until this amount is paid in full.

18. Remedial Education |

Within thirty (30) days of the effective date of this Decision, Respondent Davison Drug
shall submit to the Board or its designee, for prior approval, an appropiiate program of remédial
education related to corresponding responsibility, to be completed by all of Respondent Davisoﬁ
Drug’s pharmaeist staff, The program of remedial education shall consist of at least six hours,
which shall be completed within six months of the effective date of this Decision, and which shall
be completed at Resﬁondent Davison Drug's own expense. A]l remedial education shall be in

“addition to, and shall not be credited toward, continuing education (CE) courses used for license
renewal purposes,

Failure to‘ timely submit or complete the approved remedial education shall be considered a
violation of probation. The period of probation will be automatically extended until such
remedial education is successfully completed and written proof, in a form acceptable to the
Board, is provided to the Board- or its designee. |

11
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Following the completion of the course, the Board or its designee may require Respondent
Davison Drug's pharmagist staff, at Respondent Davison Drug’s own expense, to take an
approved examination to test Respondent Davison Drug’s pharmacist staff’s knowledge of the
coutse. If Respondent Davison Drug’s pharmacist staff do not achieve a passing score on the
examination, this failure shall be considered a violation of probation, Any such examination
failure shall require Respondent Davison Drug’s pharmagist staff to take another course approved

by the Board in the same subject area. ] o

,Resﬁondents will be permitted to commence this remedial education before the effective’
date of the Decision.

AC CEPTANCE :

1 have carefully read the above Stipulated Settlement-and Disqiplinary Order and have fully
discﬁsseg_i.i_t with my attorney, Jonathan A. Klein, ITnderstand the stipulation and the effect it :
will have.on-my Otiginal Pharmacy Permit. I enter into this. Stipulated Settlement and
Disciplinary Order voluntarily, k;xowingly, and intelligently, and agree to be bound by the

Decision and Order of the Board of Pharmacy.

DATED: 325“/7 '-CM/:F—/’@% //m /b

" DAVISON DRUG & S‘]’A’II@NI“ RY
FRANKLIN P, DAVISON, aka FRANKLIN
PETESCH DAVISON OWNER
Respondent

Thave read and fuiiy discussed with_Respoﬁdent Davison Drug & Stationery, Franklin P.
Davison, aka Franklin Petesch Davison, Owner, and James A, Davison, aka James Arch Davison,

Pharmacist-in-Charge, the terms and conditionsf

and other matters gopdained in the above
Stipulated: Sclﬁ 7@11&43.1 Dlsclplmary C)rda - Yabpr il gl -content,

parep: 4/ 24 s

At " eyfor Ré.;'pondent
11/
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideratioh by the Board of Pharmacy.

Dated:_%?b{/[ 7~ Respectfully submitted,

XAVIER BECERRA

Attorney General of California

" KENT D. HARRIS

Supervising Deputy Attorney General

y eputy Attorncy General
Attorneys for Complainant

SA2015104281
12582983.doc
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KAMALA D, HARRIS
Attorney General of California
KENT D, HARRIS
Supervising Deputy Attorney General
PHILLIP L. ARTHUR.
Deputy Attorney General
State Bar No. 238339
1300 I Street, Suite 125
PO, Box 944255
Sacramento, CA 94244-2550

~ Telephone: (916) 322-0032

Facsimile; (916) 327-8643
Attorneys for Complainant _

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFATRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation Against: | Case No, 5525

DAVISON DRUG & STATIONERY
FRANKLIN P, DAVISON,

aka FRANKLIN PETESCH DAVISON, Ownet FIRST AMENDED
JAMES A. DAVISON, ACCUSATION
aka JAMES ARCH DAV'ISON, Pharmacist-in-Charge

640 Market Street

Colusa, CA 95932

Original Pharmacy Permit No. PHY 47044,
and _ '

FRANKLIN PETESCH DAVISON -

1114 Carson Street

Colusa, CA 95923 ‘

Original Phaymacist License No, RPH 42614,
and

JAMES ARCH DAVISON

640 Market Street

Colusa, CA 95932

Original Pharmacist License No, RPH 20987

Respondents.
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1
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(DAVISON DRUG & STATIONERY FRANKLIN PETESCH DAVISON, TAMES ARCH DAVISON; FIRST
AMENDED ACCT SATION}




+

—

o == "-3‘0\ w S [¥5] &2

—_ ot o T ) — 1 p— =

Complainant alleges: .
PARTIES

1. Virginia Herold (“Complainant”) brings this Accusation solely in her official capacity
ag the Executive Officer of the Board of Pharmacy (“Board”), ﬁepaxtment of Consumer Affairs,

2, Onorabout I;Ia:rch 2, 2005, the Board issued Original Pharmacy Permmit Number
PHY 47044 to Franklin P, Davison, also known as Franklin Petesch Davison {“Respondent
Franklin Davison"), owner of Davison Drug & Stationery, with James A. Dayison, also Inown as |
James Arch bavison (“Respondent James Davison™), as pharmacist-in-charge (“PIC”). The

original phacmacy permit was in full force and effect at all times relevant to the charges brought

herein and will expire on March 1, 2017, unless renewed,

3. Onorabout Augusf 3, 1989, the Board issued Original Pharmacist License Number
RPH 42614 10 Respondént Franklin Davison. The original pharmacist license was in full fofce
and effect at all times relevant to the charges brought herein and will expire on July 31,2017,
unless renewed. . |

- 4, Onor about November 1, 1958, the Board issued Original Pharmacist License
Number RPIH 20987 to Respondent James Davison. The original pharmacist license was in fuil
force and effect at all tirnes relevant o the cl;ai‘ge:s brought herefn and will expire ;)n July 31,
2017, unless renewed. -
JURISDICTION

5. This Accusation is brought befors the Board Iﬁicicr tﬁe authority of the followiﬁg
laws. All section references are to the Business and Professions Code (Code) unless otherwise
indicated.

6. Code section 4300 states, in pertinent part:

" (&) Bvery license issued may De suspended or revoked,

(b) The board shall discipline the holder of any license issued by the
board, whose default has been entered or whose case has been heard by the board and
found guilty, by any of the following methods:

(1) Suspending judgment,

(2) Placing him or her upon probation.
2
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(3) Suspending his or her right to practice for a period not exceeding one
year, '

(4) Revoking his oz her license,

5) Taking any other action in relation to disciplining him or her as the

~ board in its discretion may deem proper . . .

7. Code section 4300.1 states:

The expiration, cancellation, forfeiture, or suspénsion of a board-issued
license by operation of lew cr by order or decision of the board or a court of law, the
placement of a license on & relired statug, or the voluntary surrender of a Jicense by a

licensee shall not deprive the hoard of jurisdiction to commence or proceed with any |
investigation of, or action or disciplinary proceeding against, the licensee or to render
a decision suspending or revoking the Heense.

8.  Section 4307(a} of the Code states that;

Any person who has been denied a license or whose license has been
revoked or is under suspension, or who has fajled to renew his or her license while it
was under suspension, or who has been a manager, administrator, owner member,
officer, director, associate, or partner of any partnership, corporation, firm, or
association whose application for a Heense has been denied or revoked, is under

. suspension or has been placed on probation, and while acting as the manger, .

administrator, owner, member, officer, director, associate, ot parthet had knowledgs

or knowisgly parti¢ipated in any conduct for which the license was denied, revoked,

suspetcled, of placed on probation, shall be prohibited frot serving as a manger,

Edlejlﬁstrator, owner, member, officer, director, associate, or partner of a licensee as
OrOWS:

(1) Where a probationary license is issued or where an existing license is
placed on probation, this prohibition. shall remain in effect for a period
not to sxoeed five years,

(2) Where the license is denied or revoked, the prohibition shall contirue
until the license is issued or reinstated. '

‘ STATUTORY AND REGULATORY PROVISIONS
9, " Code section 4301 states, in pertinent part:

The board shall take action against any helder of g license who Is guilty
of unprofessional conduct or whose license has been procured by fraud or
misrepresentation or issued by misteke, Unprofessional conduct shall include, but is
not limited to, any of the following:

g’) The violatiot of any of the statutes of this state, or any other state, or
of the United States regulating controlled substances and dangerous drmgs. . . :
3 - '

(DAVISON DRUQG & STATIONERY; FRANKLIN PETESCH DAVISON; JAMES ARCH DAVISON; FIRST

AMENDED ACCUSATION)




=t

e e e ] o & a2 ko

e 3 i = b ot — = - —

{0) Violating or attempting to violate, directly or indirectly, or assisting in
or abetting the violation of or conspiring to violate any provision or term of this
chapter or of the applicable federal and state laws and regulations governing
phatmacy, inclading regulations established by the board or by any other state or
federal regulatory agency ., . . :

10 Code section 4113, subdivision (c), states that “[tjhe pharmacist-in-charge shall be

responsible for-a pharmacy's compliance with all state and federal laws and regulations pertaining

to the practice of pharmacy.”

11. Health and 'Ei_f_lfefcy_'_codg section 11153, subdivision (a), states, in pertinent part;

A prescription for a controlled substance shall only be issued for a
legitimate medical purpose by en individual practitioner acting it the usual couise of
his or her professional practice. The responsibility for the proper prescribing and
dispensing of controlled substances is upon the prescribing practitioner, but a
corresponding responsibility rests with. the phaimacist who fills the prescription , .,

12. Health and Safety Cods section 11200 states, in pertinent part:

(8) No person gitall digpense or refill a controlled substance prescription
more than six months afier the date theteof,

{(b) No prescription for a Schedule III or IV substance may be refilled

mote than five times and in an amount, for all refills of that prescription taken -
together, exceeding a 120-day supply . . . .

13, California Code of Regulations, titls 16,.section 1709.1, subdivision. (a), states that

“{t]he pharmacist-in-charge of a pharmacy shall be employed at that location and shall have

‘pesponsibility for the daily operation of the pharmacy.”

14, California dee of Regulations, title 16, section 1761, states;

(&) No pharmaoist hall compound or dispense any preseription which
contains any significant error, omission, irregularity, uncertainty, ambiguity or
altoration. Upon receipt of any such prescription, the pharmacist shall contact the
preseriber to obtain the information needed to validate the prescription.

(b) BEven after confercing with the prescriber, a pharmacist shall not
cornpoynd or dispenss a conirolled substance prescription where the pharmacist
knows or has objective reason to know that sald presctiption was not issued for a
legitimate medical purpose,

COST RECOVERY

15. Code section 125.3 provides, in pertinent part, that a Board may tequest the

administrative law judge to direct a licentiste found to have conuniited a violation or violations of

4
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 designated by Health and Safety Code section 11053, subdivision (B)(1)(L).

the licensing act o pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case,

CONTROLLED SUBSTANCES

16. “Methadons” is a Schedule II controlled substance as designated by Health and
Safety Code section 11055, subdivision (c)(14).

17.  “Morphine Sulfate IR (immediats release)” is a Schedule 11 controlled substance as

18, “Morphine Sulfgte ER. {extended release)” is a Schedule Il controlled substance as
degignated by Eealth and Safety Code section 11055, subdivision (0)(1)(L).

19. “Oxycodone” is a Schedule II controlled substance as designated by Health and
Safety Code section 11055, subdivision (b)(1)(V). | _

20. “Hydromorphone” is 2 Schedule 11 controlled substance as designated by Health and
Safety Coda sestion 11055, subdivision (b)(1)(7).

21. “Fentanyl” is a Schedule II controlled substance as designated by Health and Saféty
Code section 11055, subdivision {¢)(8). ' ' ‘

22, *“Norco” is a compound sonsisting of 10 mg hydrocadone bitartrate, also known. as
dibydrocodeinone, and 325 mg aoetamiﬂophén per tablet, At the time of the il_;.cidents deseribed
below, Notco was classified as a Schedule T controlled éubs’rance pursvant to Health and Safety
Code section 11056, subdivision ()(4).”

23. “Vicodin” is a compound consis;ting of 5 *nﬁg hyd‘rooodona bitartrate, also knowr as |
dilydrosodeinone, and 500 mg acetaminophen per tablet, At the time of the incidents described
beléw, Vicodin was classiﬁéd as a Schedule I controlled substance pursuant to Health and
Safety Code section. 11056, subdivision (e)(4). - _

24, “Diazepam” is a Schedule IV controlled substance as designated by Health and Safety
Code section 11057, subdivision (d)(9). '
1t

! Hydrocodone has been reschednled from a Schedule ITY to Schedule II controlled
substance via the Controlled Substances Act (21 CFR Part 1308 § 1308.12; 21 U.S.C. 812 (c).

5
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25, "Klonopin," & brand of clonazepam, is a Scheduls IV controlled substance as
designated by Health and Safety Code section 11057, subdivision (d)(7).

26. “Temazepam” i3 a Schedule IV controlled substance as designated by Health and
Safety Code seotion 11057, subdivision (d)('29). _

27, “Lorazepam” is a Schedule IV controlled substance as designated by Health and
Safety Code section 11057, subdivision (d)(16).

_ STATEMENT OF FACTS

28. Onor about November 15, 2013, the Medical Boatd of Cahforma revoked Dr, A, L.’s
physician’s and surgeon’s certificate. The revocation was stayed and Dr, A, L. was placed on
probation. Dr. A, L. was also suspended from the practice of medicine for 30 days. Dr, A, L.
was charged in the disciplinary proceeding with prescribing excessive amounts and high doses of
controlled substances, . .

29, The Dimg Enforcement Administration had commencéd an investigation of Dz, A. L.
and the pharmacies that filled preseriptions for hislpatients {the investigation was subsequently
halted due to the death of Dir. A. L. i December 2013),

30. A Board analyst ran CUREQ2 reports showing Dr. A. L.’s prescribing habits.
Davison Dtug & Stationery was identified as one of the two pharmacies dispensing the most
presoriptions for Dr. A, L.°s patients, Dr. A, L.s practice was located in Colﬁsa, California,
approximately thwee blocks from Davisgn Drug & Statlonery, |

31, On orsbout Septemnber 2, 2014, Board Inspector J. H, obtained CURES information
from Beptember 1, 2011 o Ssptember §, 2014, for Davison Drug & Stationery and three other
pharmacies located in. close proximately to Davison Drag & Stationery, CURES reﬁorts that had
previously been requested by Boatd Inspector T, W, and CURES reports for six patients, TS, DJ,
RV, TS, SC, and SH, from January 1, 2009 to January 15, 2014, Tnspector §. H. also requested.
additional CURES reports for these patlents from Januaty 16 to September 8, 2014, Inspsctor J.

2 CURES is a databaso containing information on Schedule IT through TV controlled
substances dispensed in Californta. It is a valuable investigative, preventive, and educauonal tool
for the healthcare community, regulatory boards, and law enforcement.

6
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the pharmacy; however, owner and staff pharmacist, Respondent Franklin Davison (“RPH

. chose an additional nineteen patients to review, who had received prescriptions from D, A. L.,
patients EBW, MG, PC, ID, KL, GR, DV, DW, BP, TNI, RP, MP, JW, TW, JT, LT, KE, VM and
TN, a total of twenty-five patients. Inspector J. H. requested CURES information for each patient
from September 1, 2011 to September &, 2014,

32. Onor gbout September 17, 2014; Inspectors J. H, and J. W. conducted an inspection

of Davison Drug & Stationery, Respondent James Davison (“PIC Davison™) was not present at

Davison” , agsisted with the inspection. RPH Davison stated that their normal service area was
fifty to sixty miles. During the inspection, Tnspector J. H. collected several hardcopy |
prescriptions for the twenty-five patients and had RPH Davison print the patient profiles for each
patient from Septeraber 1, 2011 to Septeﬁbel' 17,2014,

33.  Onor zbout January 26, 2013, Inspector J. H. requested more hardcopy prescriptions
for the twenty-five patients, o

34, Inspector J. H. reviewed the CURES reports for Davison Drug & Stationery and the
three other pharmacies, and. cotnpared the total number of controlled substances dispensed by the
phalmaci_es with the tofal number of controlled substatices written by Dr. A, L, for the period
from September 1, 2011 to September §, 2014, Inspector J, H, found that Davison Dmg &
Stationery dispensed more contz‘alleci substances written by Dr A, L. than any of the other
pharmacies. Insp e;ztor J. H. created a chart showing the roundirip distance from the twenty-five
patients’ homes o De, A, L.s offlos in Colusa, to Davison Drug & Statit;nery, atd back home,
Only eight of the patients lived in the phmﬁacy_’s trade areé, defined by RPH Davison as fifty to
sixty miles from the pharmacy, Thirteen of the patients iraveled more than one-hundred mﬁés
one way to see Dr, A L., six of the patients traveled more than five-hundred miles one way to Dr.
A, L.; and five éf the psﬁients traveled mere than two-thousand miles one way to see D AL L,

35 .- Inspector J, H. created a chart baged on the hardcopy prescriptions showing the
patient’s initials, date of the prescription, presotiption tumber, drug name, strength and quantity,
directions, diagnosis code, duration of the patient’s treatment, and any abnormalities or unisual

findings. Inspector J, H. determined that there were a total of approximately 293 presetiptiony
_ . _
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filled for the patients, approximately seventﬁ-ﬁve of Which.were filled by PIC Davison and
approximately 218 of which wete filled by RPF Davison, Inspector J. H. fbmd that Dr, A, L.’s
prescribing practices showed duplication in therapy, and the samie combinations of drugs were
prescribed for multiple patients, inclﬁding fentanyl 100 mog/h, morphine ER 100 mg or 200 mg,
methadone 10 mg, oxycedone 30 mg, hydromorphone 8 mg, morphine IR 30 mg, and
hydrocodone-APAP 10/325 mg. Dr. A. L. allso prescribed more than one long acting opicid for

certam pauents short aoting 0p101cls togeﬂlm, and the highest strengih avas.lable f or certam dmgs

Futther, Dr. A, L. prescribed unusually lasge qqantmes and doses of the controlled substances.
' 36. InsiJ cotor J. H. also found in reviewing the CURES information that Davison Drug & |

Stationery had filled several presoriptions for controlled substances, including Klonopin, |

olonazepam, temazepar, lorazepam, and Vicedin, for different pationts over the amount of five

refills or the 120-day supply allowed by law. Inspector J. H. found five patients who had

| prescriptions filled a total of seven times, including the original fill. This meant that the

prescriptions were refilled six times, which was over the maximum of five 1'aﬁils; most of them,
taken tbgether, exceeded the maximum 120-day supply, Inspector I. H. requested the hardeopy
preseriptions for each patient and the refill approvals for each prescription,

FIRST CAUSE FOR DISCIPLINE

(Failire to Exercise Corresponding Responsibility for the
Proper Prescribing and Disp ensing of Controlled Snbstances)

37. -Respondent Rranklin Davison’s original pharmacy permit and original pharmacist
Hcense are subjeot to disciplinary ﬁotion pursuant to Code section 4301, subdivision (o) ,‘ for
unprofessional condualzt,'i'n that Respondent violated or attempted to violate, divectly or indireotly,
assisted in or abetted the viclation of; ‘or conspited {o violate state lawe and regulations goverﬁiug
pharmacy, as follows: On and between January 1, 2009 and September 8, 2014, Respondént,. as 8
licensed pharmacist and owner and oparatoy of Davison Drug & Stationery, failed-to exorvise his
corresponding responsibility for the proper prescribing and dispensing of controlled substances.
Specifically, Respondent dispensed numerous prescriptions for controlled substances fo the

twenty-five patien’cs , identified abovs, all of which had been issved by D, A. L., when
8
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Respondent lénew, or had objective reason to know, that the prescriptions were not issued for a
legitimate medical purpose as evidenced by several “red flags” or factors, including the
prescribing of large or excessive quantities and doses of highly sbused controlled substances,
duplication of therapies for individual patients, multiple patients receiving the same drugs or
combinations of drugs, end the distances traveled by the patients to Dr. A, L.’s office and to
Davison Drug & Stationéry, in violation of Health and Safety Code section 11153, subdivision

(a), and California Code of Regulations, title 16, section 1761, subdivision (b).

SECOND CAUSE FOR DISCIPLINE

{Violations of State Laws Regulating Controlied Substances)

38. Respondenf.’ Franklin Davison’s original pharmacy peimit and original pharmacist
license are subject to disciplinary action pursuant to Code section 4301, subdivision (), for |
unprofessional conduct, in that Respondent violated Health and Safety Code section 11200, as -
follows: Respondent refilled multiple prescriptions for Schedule 1T and/or TV controlled
substances totaling more than a 120~q.ay supply or more than five refills, as set forth in paragraph
36 above. |

THIRD CAUSE FOR DISCIPLINE

(Failure to Exercise Cdl‘respo.nd.‘ing Responsibility for the ‘
Proper Prescribing and Dispensing of Controi]‘ed Substances)

39.  Respondent James Davison’s original pharmacist Hoense is subject to disciplinary
action pursuant to Code section 4301, subdivision (o), for unprofessional conduct, in that
Re§pondent violated.or attempted to violate, directly or indirectly, assisted in or abetted the
violation of, or oonsp‘ifed to Violate state laws and regulations governing pharmacy, as follows:
On and between January 1, 2009 and September 8, 2014, Respondent, as a licensed pharmacist |
anct pharmacist-in-charge 6'f Davison Drug & Stationery, failed to exercise his corresponding
tesponsibility for the proper prescﬁbhng and dispensing of controlled substances, Specifically,
Respondent dispensed numerous prescriptions for controlled substances 1o the twenty-five
patients, identified above, all of which had been issued by Dr, A. L., when Respondent knew, or

had objective reason to know, that the prescriptions were not issued for a legitimate medical
' 9
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purbose as evidenced by several “red {lags” or factors, including the prescribing of large ot
excessive quantities and doses of highly abused controlled substances, duplication of therapies for
individual patients, niultiple peti ents receiving the same drugs or combinations of drugs, and the
distances traveled by the patients to Dr, A, L.’s office and to Davison Drug & Stationery, in
violation of Health and Safety Code section 11153, subdivision (a), and California Code of
Regulations, title 16, section. 1761, subdivision (b),

I‘OURTH CAUSE FOR DISCIFLINE

(Violaﬂons of State Laws Regulating Conirolled Substances)
40. Respondent Jemes Davison’s original phatmacist license is subject to disciplinary
actiqn pursuant to Code section 4301, subdivision (j), for unprofessional conduct, in that
Respondent violated Health and Safsty Code section 11200, as follows: Respondent refilled
nltiple prescriptions for Schedule 1T and/or IV controlled substances totaling more then 8 120-
day supply or more than five refills, as set forth in paragraph 33 above. -
OTHER MATTERS

41, Pursuant to Cods section 4307, if discipline is itmposed on Pharmacy Permit Number _

PHY 47044 issued to Davison Drug & Stationery, Franklin P, Davison, aka Franklin Petesch

Davison, owner, Franklin P. Davison, alee Franklin Petesch Davison, shall be prohibited from

serving 4s a inanager, aciministra‘ror, owner, membet, officer, director, associate, or pariner of a

licensee for five years if Pharmacy Permit Number PHY 47044 is placed on probation or unul
Pharmacy Permit Numbm PHY 47044 is reinstated If it is revoked,
MTTI‘.RS IN AGGRAVATION

42. To determine the degree of discipline jco be assessed against Respondent James
Davison, if any, Complainant alleges as follows: On or about February 11, 2013, the Board
issued Citation and Fine No. CI2012 54841 against Respondent James Davison for violating
Code section 4301, subdivigion (g) (unprofessional conduct: knowingly making or signing eny
cerlificate or other document that falsely represents the existence or nonexistence of a stats of
facts), and Code section 4231, subdivision {(d), in conjunction with California Code of

Regulations, title 16, section 1732.5 (failure fo provide documentation substantiating completion
10
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California Cods of Regulations, titls 16, section 1717(b)(1) (records of dangerous drugs and

of continring education/renewal tequirements for pharmacist). The Board ordered Davison to
pay fines totaling $400 by March 13, 2013, Davison’paid'the citation on. or about March 1, 2013,

43,  Onor sbout October 30, 2015, the Board issued Citation and Fine Nos. C12014
64027 and CIL 2015 67732 against Respondents for violaﬁng: (1) California Code of Regulations,
title 16, section 1716 (variation from prescription); (2) California Code of Regulations, title 16,
seotion 1707.3 (duty to review drug therapy); (3) Code section 4081(b), in conjunction with
devices kept open for inspection; maintenance of records, current inventory; Pharmacist in charge
responsible for maintaining records/information shall be maintained for each prescription on file
and readily retrievable; date dispensed, name or initials of dispensing pharmacist, . .); and (4)
Code section 4125, in conjunction with California Code of Regulations, tifle 16, section
1711{e)(4) (Pharmacy Quality Assurance Program Required/Quality assurance program shall
advanoce error prevention. . ). The Board ordered Respondent James Davison to pay fines
totaling $1,250 by Novem:bsr 29, 2015. | |

| . PRAYER

WEHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearitig, the Board of Pharmacy issue a decision:

" 1. Revcking or suspending Original Pharmacy Permit Numsber PHY 47044, lssued to
Eranlklin P. Davizon, also known as Prenklin Petesch Davison, owner of Davison Drug &
Stationery; '

2. Revoking or susp ending Original Pharmacist Licensé Number RPH 42614, {ssued tb
Franklin P, Davison,' also known as Franklin Petesch Davison; _

" 3. Revoking or suspending Original Pharmacist License Nusaber RPH 200 87, issned to
James A, Davison, also ktown as James Arch Davison;

4,  Prohibiting Franklin P. Davison from serving as a manager, administrator, ownery
membert, offices, direstor, associate, or partner of a icansee for five years if Pharmacy Permit
Number PEY 47044 is placed on probation or until Pharmacy Permit Number PHY 47044 is

reinstated if Pharmacy Permit Nuraber 47044 issued to Davison Drog & Stationary is revoked;
11
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5. Ordering Franklin P. Davis ot, alse known as Franklin Petesch Davison, individually,
and as the owner of Davison Drug & Stationety, and James A. Davison, also known as James
Arch Davison, individually, and as pharmacist-in-charge of Davison Drug & Stationery, to pay
the Board of Pharmacy the reasonable costs of the investigation end enforcement of this case,
pursuant to Business aﬁd Professions Code section 125.3; and

6.  Taking such other and further action as desmed necessary and 1

~
A}

o DBIF T Csjaco

VIRGINTA HEROLD
Bxecutive Officer
Board of Pharmacy
Department of Consumer Affaita
State of California

Complainant

BA2015104281
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